" ‘Internal Revenus Sarvice

Dapartment of the Treasury
Direator, Exempt Organizations P.0. Box 2508 - koom 7008

Cincinneidi, OH @5201

Date; JUN I 0 2003

Dear Sir or Madam:

on Form 1041 if you are a Trust, or Form

deductible under section 170 of the Code.

rerurn one copy oi the enclosed Form 6018
Action,

Exployer Idantification Number:
Person to Contact - x.n, Numbsr:

Contact Telephone Numbars:

We have considered your application for recognition of exemption from
Fede '‘al income tax under the provisions of secti.n 501(
Internal Revenue Code of 1986 and its applicable Income Tax
Regulaticnas. Based on the available intormation, we have determined
that you 49 not qualify for the reasons set forth on Enclosure 1.

N - N
o} \'J} wl Lhe

Consideration was given to whether you qualify for exemptisn under
othar subseections ot section 501(c) of the Code. However, we have
concluded that you do not quallfy under another subsection.

As your organizatiosn has not established exemption from Federal income
tax, it will be necessary for you to file an annual income tax return

1120 if you cre a corporation

or an unincorporated association., Contributions to you are not

If you are in agreement with our proposed denial, please sign and

¢ Consent to Proposed muve,se

You have the right to ~-otest this proposed determination if you
believe it is incorrvect. To protast, you should submit a written
appeal giving the facls, law and cther information Lo support your
position as explained in the enclosed Publication 892, “Exempt
Organizations Appeal Procedures for Unagreed Issues.” The appeal must
be submitted within 30 days from the date of this letter and must be

signed by one of your principal officers.

You may request a nearing

with a member of the office of the Regional Director of Appeals when
you file your appeal. 1f a hearing is requested, you will be

contacted to arrange & date far it. The

hearing mayv ha hald 3t the

Regional Office or, if you request, at any mutually ccnvenient‘
District Office. If you are to be represented hy someone who is not
cne of vour principal officers, he or she must tile a proper power of

attorney and otherwise qualify under our

Conference and Practice




J}ufnuag;;gnanta as sat ‘forth in Section 601.502 of the Statement of
Procedural Rules., See Treasury Department Circular No. 230.

If you do not protest this proposed determination in a timely manner,
it will be considered by the Internal Revenue Service as a failure to
exhaust available administrative remedies. Section 7428(b) (2) of the
Internal Revenue Code provides, in part, that:

A declaratory judgement or decree under this section shall
not be lssued in any proceeding unless the Tax Court, the
Claiwms Court, or the district court of the United States
for the District of Columbia determines that the
organization involved has exhausted administrative remedies
available to it witAin the Internal Revenue Service.

1f we do not hear from you within the time specified, this will become
our final determination. 1In that event, appropriate State officials
will be notified of this action in accordance with the provisions of
section 6104 (¢} of the Cude.

Sincerely,

- "
LN

Director, Exempt Organizations

Enclosures:
Enclosure I
Form 6018
Publication 892

co: Y
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AN FE A S OSURE T

Facts

A review of your Articlas of Incorporation
incerporated 1in . You

are organized exclusively to davelop, on a non-profit basis, a
housing project for persons of low income at

.

shows that you were

¥

You state in your application that your purpose is to combat
community deterioration and provide relief of tne poor and
distreased in j ’ through the
development of supportive housing for low-income fami!ies, some
of which were formevly homeless. You State that, to achieve this

objecrive, you intend Lo. develop and to hold title to a8 prolect
known as the m -
R,

*

L e T o] s R
G - m section 501 (c) (3)

organizatvions, are your sole members and sponsors of the (EEEED.
These two organizations are alsoc the ~ and the

of the CUNNERY .
' will consist of'l'ef(icienc. low~income housing rax
credit unics, two=-bedroom superintendent’s unit, and

storefront commercial unit in a single building. You state that
3 or'|i units will be for hrmeless persons with psychiatrie or

physical disability, referred {rom
or from transitional bousing operated by local

sevvice providers, anc @il or @ units will be tor low-lncome
resldents of

*

The commitment letter from the prospective 1nvestor states that
the general partner shal. make an in-kind contribution of
SRR of che value of the land upon which the CHEEEER i)
be built. Section QEof the draft partnership agreement
provides that the general partner has made or shall make, upon
the execution of the partnership agreement, a capiral
contribution of SONEEED, consisting of the bencficial and
equity interest in the land, in exchange for 8N of the gqeneral
partner interestc,

You state, in your correspondence to the Service concerning your
application, that ynru have abandoned the above contribution
arrangement. You submitted the Amended and Restated Limited
Partnership Agreement executed on {the

SRR of the L e TR
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' ENCLOSURE I

). which does not include that $ proposad

showsg that the General

Partner is with interest, and that
the Limited Partner ig with Gl

interest, The Partnership Agreement shows that you have no
ownership interest in or are not a partner of the Partnership.

- 18 your whelly owned for-profic

contribution,

corporation.

You state in your correaspondence that the organizational
structure utilizes a for-profit corporation for two primaxy
reasons: FPFirst, the for-profit corporation provides another
layer of liability protection for you and your sponsors againat
potential litigation involving the GBI . second, the
prefervred vehicle for tax-credit purposes is a for-protit
corporation acting as the General Partner in the Partnersahip,

Section 2.2 of the Partne:ahip Agreement states that the purpose
of the Partnership is (a) to acquire, construct, own, finance,
lease, and operate the project property as a qualified, low-
income housing project within the meaning of section 42 of the
Caode; (b) to eventually sell or otherwige dispose of the property
in a manner conaistent with the Partnership Agreement; and (c) to
engage in all other activities incidental or related thereto,

ST | Mﬂ and the
RS show that you obtained a loan from the

and acquired the land for SEURNNEw. vYou then asasigned
the land and the loan to the Partnarship the same day of the

execution of the Pai:tncrahip Agreement through the Lo T
and

and the :
show that you hold legal or record ownership of the property and
such ownership shall only be as nominee legal or record
titleholder on behalf of the Partnership. You assign and
tranafer all beneficial and equitable interest in, to, and with
respect of the property and the improvementsg including all

rights, title, claims, interesat, and obligations of all documents
and inatruments to the Partnership for ¢S .

You state in your correspondence that you fulfill the
requirements of the General Partner, because you are 'its sole
owner. You state that, while the two ¢orporations are separate
entities, you, as the titleholdcr, muzs cnoure that the General
Partner and the Partnership comply with all the affordable
housing provisions set forth in the Deed, the Regulatory
Agreements, the Loan Documents, and the Partnerghip Agreement.




S ENCLOSURE I

You state in your corvespondence that the Partnership Agreement
sats forth the powers and duties of the Genaral Partner and tha
Limited Partner and grants the General lartner authority to make
management decisions for the Partnership. You state that you
wholly own the General Partner, appoint its board of directors,
and, as a result, control the General Partner and its declaions.

You state in your application that the Partnership is responasible
for all management and maintanance of the property, while your
regsponsibility ia to monitor the D to ensure that it
complies with all affordable housing requirements. You state in
your correspondence that failure by you and your for-profit
nubsgidiary to abide by the low-income restrictions set forth in
the Deed, the Regulatory Agreements, the Loan Documente, and the
Partnership Agreement would be deemed a default and grounds for
termination of both corporations’ intereat in the Project. You
state that your for-profit subsidiary must abide by the numerous
provisions set frrth in the above documenta, which state that the
building must be maintained as affordable houaing, and that your
for-profit subsidiary cannot derive any revenue {rom the

above and beyond the disbursements sat forth in the Partnership
Agreemaut., You astate that same restrictions also apply to the
Limited Partner and to the Fartnership.

Law

Section $01(c)(3) of the Code provides for the exemption from
federal income tax of organizations organized and operated
exclusively for charitable purposes.

Section 1.501(c) (3)-1(a) (1) of the Income Tax Requlations states
that, in order to be exempt as an organization described in
section 501(c) (3) of the Code, an organization must be both
organized and operated exclusively for one or more of the
purposes gpecified in such section. If an organization fails to
meet either the organizational test or “he operational test, it
18 not exempt .

Sectlon 1.501{c)(3)-1(c) (1) of the Regulations provides that an
organization will be regarded as ‘operated exclusively” for one
Or more exempt purposes only if it engages primarily in
activities which accomplish one or more of such exempt purposes
specified in section 501(c)(3). An organization will not be so
regarded if more than an insubstantial part of its activities is




ENCLOSURE I

not in furtherance of an axempt purpose,

In Moline Properties, Inc, v, Commissioner, 315 U.S. 436, 438
(1843), the court holda that for federal income tax purpcees, a
parent corporation and its subsidiary are separate taxable
entities so long ae the purposes for which the subsidiary is
incorporated are the equivalent of business activities or the

snhaidiary subsequently carries on busineas activities.

In Britt v. United States, 431 F. 2d 227, 234 (5" Cir. 1970), the
court emphasizes that where a corporation is organized with the
bona fide intention that it will have some real and substantial

business function, its existencea may not generally be disregarded
for tax purposes.

In Bgtter Business Burdau of Washington, D.C., Inc. v. United
States, 326 U.5. 279, 283 (1945) the Supreme Court held that the
presence of a single non-exempt purpose, if substantial in
nature, would destroy a claim for exemption regardless of the
number or importance of truly axempt purposes. '

Discussion

Section 501(¢) (3) of the Code sets forth two main tests for
qualification for exempt status. An organization must be both
organized and operated exclusively for purposes described in
section 501(c) (3). You meat the organizational test, because
your Articles of Incorporation contain section 501 (c) (3)
provisions. You must also satiafy the operational test. The key

requirement is that an organization be operated exclusively for
are or more exempt pur) uses,

As the above cited Code, Regulations, and Court Cases
demnnatrate, the conduct of activities for purposes degcribed in
section 501(c) (3) ot the Code must be the exclusive purpose of an

organization before it can be recognized as exempt from tax under
section 501 {c) (3) of the Code.

You state that you have an oversight responsibility of the
Partnership in ensuring compliance with low-income housing
standards, and that you fulfill the requirement of the General
Partner because you are its sole owner. ' You are orcanized ror a
single housing project. You seek exemption under sec .ion

501(c) (3) of the Code based on the activities of the Partnership,
that owns a low-income housing project, and its General Partner.
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ENCLOSURE 1

You are not a partner in the Partnership. a for-profit

corporation of which you wholly own ig the General Partner in the
Partnership,

The central questions ara whether the activity of
subsidiary and the monitoring of the Project can be considered

exempt activities for burposes of determining Your qualification
under section 501(c) (3) of the Code,

your for-profit

For federal income tax purposes, a corporation is a separate
taxable entity, a legal being having an existence saparate and
distinct from that of its owner. The activity of the General
Partner cannot be attributed Lo you because the General Partner
is a separate legal corporation.

You have no ownership Ifterest in and have no managing authority
over the affair of the Partnership. FPurthermore, monitoring a
housing project that is owned and operated by for-profit partners
is not an exempt activity as described within section 501 () (3)
of the Code., Under these circumstances, you are not in a
position to claim that Yyou cause the Partnership to carry out a
charitable purpose of section 501(c¢) (3) of the Code. Since you
have no charitable activity of your own, YOu may not usge
activities of the Geaneral Partner or the Partnership to Bolely
eatablish your basig of exemption as indicated in Moline
Properties and Britt.

You state that the General Partner, the Limited Partner, and the
Partnership must abide by the restrictions set forth in the Desd,
the Regulatory Agreements, the Loan Documents, and the
Partnership Agreement, which state that the building must be
maintained as affordable housing and that your for-profit
subsidiary cannot derive any revenue from the Project above and
beyond the disbursements set forth in the Partnership Agreement . -
Sponsoring a low-income housing project that meets the
requirements under section 42 of the Code and the rent
restriction alone does not necegsarily satisfy section 501 (c) (3)
of the Code. Not all low-income housing  vojects qualify for
exemption under section 501(c) (3) of the Code. Section 2.2 of the
Partnership Agreement does not explicitly state that charitable
purposes take precedence over profit motives. Unlike section
501(ec) (3) of the Code, section 42 does not require that
charitable purposes be met. As owners of a low-income housing
tax credit project, the Partnership and its partners are
obligated to meet the requirements under section 42, they,
however, are not obligated to operz“- within the meaning of
section 501(c) (3). The for-profit entities that own and operate
the Project have economic goals strikingly different from, and




actually achieve nore than one Purpose. 1If gne Purpose ig

?

often in Codflict'éith. tha charitable goal of Providing low-
ineome housing,

As demonstrated in Bettayr Business Bureau, a single functio

n may

obtaining a loan to acquire the land, tranaferring the land ang
tha cutstanding loan to the Partnqrahip, holding nominal title to

the General Partner are not exempt activitiaeg described within
suction $01(c) (3). This {e' on  avan though you have a close
relationship with other section 501 (c) (3) organizatigne.

Conclusion

Under the facts pPrasented, the Service concludes that YOu are not

operated exclusively for charitable Purposes bacauyae you do nort
have a charitable activicy,

Accordingly, based on all the factgs and circumstances. the
Service concludes that you do not qualify fay recognition of

exemption from federal income tax ag an organization described in
Section 501(c) (3) of the Code.




f:)_;apa,{im_ent of tﬁé'Tfaaéi}w - Internal Revenue Service

b T Gonsent to Proposed Adversa Action
- (All references are to the Internal Revenue Cods)

" TDateof Latest Determination Latter

" . . T ek
® .

mp}qyar 1dantlﬁcati_on Number

- CEmn

Date of Proposed Adverss Aciion Letter -

| consent to the proposed adverse action relative to the above

] organization as shown below, |
understand that if Section 7428, Declaratory Judgements Rela

han ) | tm%to Status and Classification of
Organizations under Section 501(c)(3), etc. applies, | have the

" i right to protest the proposead
adverse action.

ne.

b NATURE OF ADVERSE ACTION

ol

;ﬁ [x] Denial of examption under saction 501(c)(3) of the Internal Revenue Code of 1986

4 [ 1 Revocation of exemption, effactive.

[ ] Modification of axamption from saction 501(c) ) to saction 501(c)( ), effective

[ 1 Classification as a private foundation described in section 509(a), effective "+

[ 1 Classification as an private operating foundation described in sections 509(a) and 4942(1)(3), effective for

[ 1 Classification as an organization described in section 509(a)( ), eﬁective

{ 1 Classification as an organization describad in section 170(b)(1 MAX ), effactive

If you agree to the adverse action shown above, please sign and return this consent. You should
keep a copy for your records.

If you sign this consent before you have exhausted your administrative appeal rights, you may ’
lose your rights to a declaratory judgement under section 7428,

(Signature instructions on Back) - e
Name of Organization.

Signature and Title

Signature and Title

~f‘:f~;€ v st

. " Catalog 430000 Form 6018-C.G. (Rev. 8-83)




